











Part 401 ~ Archeological and Historic Properties (Cultural Resources)
401.1(d)

listed in or eligible for listing in the National Register of Historic
Places (NRHP) through review and comment by ACHP on proposed Federal,
federally assisted, or federally licensed undertakings that may affect
such properties.

(e) National Environmental Policy Act of 1969 (NEPA) (P.L. 91-190;
83 Stat. 852; 42 U.S.C. 4321 et seq.) declares that it is the policy of
the Federal Government to preserve important historic, cultural, and
natural aspects of our national heritage. Compliance with NEPA requires
consideration of all environmental concerns during project planning and
execution.

(f) Executive Order 11593 (36 FR 8921) Protection and Enhancement of
the Cultural Environment, gives the Federal Government leadership in
preserving, restoring and maintaining the historic and cultural environ-
ment of the Nation. This order directs Federal agencies to administer
historic properties under their control in a spirit of stewardship and
trusteeship for future generations. They are directed to initiate measures
necessary to implement their policies, plans, and programs in ways that
preserve, restore, and maintain federally owned sites, structures, and
objects of historical, architectural, or archeological significance.
Executive Order 11593 directs that agencies; in consultation with ACHP,
institute procedures ensuring that Federal plans and programs contribute
to preservation and enhancement of nonfederally owned sites, structures,
and objects of historical, architectural, or archeological significance.
Under the order, Federal agencies should locate, inventory, and nominate
to NRHP all sites, buildings, districts, and objects under their juris-
diction or control that appear to qualify for listing in NRHP.

(g) Historical and Archeological Data Preservation Act of 1974
(P.L. 93~291; 88 Stat. 174; 16 U.S5.C. 469a et seq.) amends the Reservoir
Salvage Act of 1960 and authorizes the Secretary of the Interior or the
responsible Federal agency to undertake recovery, protection, and
preservation of historical and archeological data that would otherwise be
lost as a result of Federal or federally assisted activities. In addition,
the Act authorizes Federal agencies to expend up to 1 percent of authorized
project costs for the protection of archeological and historical data.

(h) American Indian Religious Freedom Act of 1978 (P.L. 95-341;
92 Stat. 469; 42 U.S.C. 1996) declares that it is the policy of the United
States to protect and preserve for American Indians, Eskimos, Aleuts, and
Native Hawaiians the inherent right of freedom to believe, express, and
exercise their traditional religions.

(i) Archaeological Resources Protection Act of 1979 (P.L. 96-95;
93 Stat. 721; 16 U.S.C. 470aa et seq.) provides protection for
archeological resources found on public lands and Indian lands of the
United States.
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Part 401 - Archeological and Historic Properties (Cultural Resources)
401.3
§401.3 Definitions.

(a) "Advisory Council on Historic Preservation" (ACHP) is the
independent agency mandated to advise the President, Congress, and
Federal agencies, and review their activities related to historic
properties. ACHP was established pursuant to title II of the National
Historic Preservation Act of 1966 (80 Stat. 915, 16 U.S.C. 470, as
amended) .

(b) "Area of the undertaking's potential environmental effect" means
that geographical area within which direct or indirect impacts generated
by the undertaking could reasonably be expected to cause a change in the
historical, architectural, or archeological qualities possessed by a
National Register of Historic Places (NRHP) listed or eligible property.

(c) "Effect" is any change, beneficial or adverse, in the quality of
the properties' significant historic, architectural, or archeological
characteristics. Effects are determined by applying the ACHP's 'Criteria
of Effect" (36 CFR 800) listed in §401.24.

(d) "Historic properties review"” is an examination of current
information to identify historic properties that are or may be present in
an area that may be affected by an SCS assistance activity. This review
includes checking the current State and National Registers of Historic
Places and consulting the State historic preservation officer. It
should also include consulting the archeologist, historian, and archivist;
archeological and historical societies; and other appropriate individuals
or organizations. Research on the history, prehistory, ethnography, and
ecology of the area and minor field inspections may be conducted to
determine whether historic properties may be present in the area of
potential environmental effect and whether a historic properties survey
is needed.

(e) "Historic properties survey" is a systematic field examination
of the area which may be affected by an SCS assistance activity in an
attempt to determine and document the presence of historic properties.
The scope of the survey may range from a sample to an intensive coverage
of the area. Information may be gathered through remote sensing
techniques, sampling procedures, resources documentation, and testing.

() "Historic property" means any prehistoric or historic district,
site, building, structure, or object included in or eligible for inclusion
on the National Register of Historic Places including artifacts, records,

and remains (including scientific, archeological, historical and prehistoric

data) related to such a district, site, building, structure, or object.

(2) "Mitigation" refers to actions lessening the adverse effects of
undertakings on historic properties. These actions may include:

(1) Minimizing the effect by limiting the degree or magnitude of
the action and its implementation.
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Part 401 ~ Archeological and Historic Properties (Cultural Resources)

401.3(p)

(p) "Undertaking" is any Federal, federally assisted, or federally
licensed action, activity, or program or the approval, sanction,
assistance, or support of any nonfederal action, activity, or program.
Conservation practices listed under §401.20 are considered as
undertakings for the purpose of this part, whether implemented as part of
nonproject or project assistance.

§401.4  Applicability.

This part applies to all SCS activities except the following which
are exempt from the subject legal requirements: exigent emergency
assistance, soil surveys, National Resources Inventory, snow surveys,
water supply forecasts, range surveys, wetlands inventories and other
data gathering and interpretation programs and activities.

§401.5 SCS administrative responsibilities.

(a) SCS National Office. The SCS Chief is the responsible Federal
official for implementing historic preservation legislation, protecting
historic properties in SCS soil and water conservation programs, and
providing historic properties information, guidance, and education
programs for SCS personnel and interested participants.

(b) SCS State Offices. Within each State, the SCS State
Conservationist is responsible for encouraging the protection of historic
properties in SCS soil and water comservation programs and implementing
this part. The State Conservationists are also the responsible Federal
officials for identification, protection, and mitigation of effects on
historic properties in SCS assistance activities as well as establishing
and maintaining relations with State historic preservation offices and
other State agencies and officials responsible for historic properties.

(c) SCS area and field offices. Area and district conservationists
are responsible for identifying and avoiding adverse effects on historic
properties and for recommending opportunities to enhance them as
appropriate during SCS assistance activities.

§401.6 Procedures for considering historic properties in
nonproject undertakings.

For every nonproject undertaking which may affect historic
properties (see §401.20), SCS will implement the following procedures
(also see §401.21).

(a) Identify historic properties. SCS will identify historic
properties as part of the environmental evaluation and determine whether
they may be eligible for the NRHP.

(b) Avoid adverse effects or determine significance. When

potential NRHP properties are identified during a nonproject assistance action.
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Part 410 - Archeological and Historic Properties (Cultural Resources)
401.7(a)(1)

survey as early as is feasible before beginning construction. SCS will
follow §401.7(b) to determine significance of all properties whose
significance is not known.

(2) If the review does not identify the actual or probable
presence of any historic properties within the area of that project's
potential environmental effect, SCS will document this finding in the
environmental evaluation and continue assistance for the project.

(®) Determine significance. SCS will determine the significance of
properties identified in the area of environmental effect by applying the
NRHP "Criteria of Evaluation" (36 CFR 60.6) listed in §401.23. For each
property that meets NRHP criteria, SCS will request concurrence from the
SHPO. If SCS and the SHPO disagree on the eligibility of the property, if
the SHPO does not respond withim 30 days, or if a question exists, SCS will
request a determination of eligibility for NRHP from the National Park
Service of the Department of the Interior.

(1) If it is determined that no properties are eligible for NRHP,
SCS will document this determination in the environmental evaluation and
continue assistance for the project.

(2) If it is determined that any property is eligible for NRHP,
SCS will determine effect according to §401.7(c).

(c) Determine effect. SCS will determine whether the project will
have an effect on any historic properties by applying ACHP's "Criteria of
Effect" (36 CFR 800.3(a)) listed in §401.24.

(1) When SCS determines that the project will not have an effect
on any historic properties, SCS will so document this finding in the
environmental evaluation and continue assistance for the project.

(2)(i) When SCS determines that the project will have an adverse
effect on any historic properties, SCS will request concurrence on the
determination from the SHPO and develop mitigating measures according to
§401.7(d) below.

(ii) When SCS determines that the project will have an effect
on historic properties, but the effect will not be adverse, SCS will
notify and request concurrence from the SHPO. On receipt of
concurrence by the SHPO, or if the SHPO does not provide an opinion
within 30 days, SCS will forward the information to ACHP for a 10-day
comment period. Unless ACHP objects within 10 days, SCS will continue
assistance for the project. If ACHP objects to the no-adverse-effect
determination within 10 days, SCS will consult with ACHP to determine the
type of effect. If it is determined that the effect will be adverse, SCS
will follow §401.7(d) below, as appropriate.
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Part 401 - Archeological and Historic Properties (Cultural Resources)
401.8(a) (1)

(1) SCs will notify USDI if the project may cause irreparable
loss or destruction of significant scientific, prehistorical, historical,
or archeological data according to P.L. 93-291 (16 U.S.C. 469a-1). If
the notification is by telephone, the conversation will be documented by
a followup telegram or letter.

(2) SCS will request USDI to provide onsite consultation and
advice on the significance of the property and appropriate actions to
mitigate any adverse effects within 48 hours or SCS will determine the
significance of the property in consultation with the SHPO. If the
property is determined to be significant and adverse effects cannot be
avoided, SCS will decide if any mitigative action should be taken in
consultation with USDI, ACHP or the SHPO. If the property is determined
not to be significant or the effect will not be adverse, SCS will
continue with comstruction or project assistance after appropriate
documentation of consultation findings.

(3) If SCS or USDI determines that the property is significant
and adverse effects cannot be avoided and recommends that comstruction
be stopped or delayed so that an appropriate detailed survey, recovery,
protection, or preservation can be accomplished, SCS will determine if
USDI is willing to assume liability umder its authority provided in §3(b)
of the Historical and Archeological Data Preservation Act of 1974,

P.L. 93-291 (16 U.S.C. 469a). 1If USDI is--

(i) not willing to assume liability for delays in construction,
SCS will document the property by such measures as taking photographs and
preparing a brief description of the property and will then resume
construction.

(ii) willing to assume liability for delays and documents this
willingness in writing, SCS will order the contractor or the local
contracting organization to avoid activities that might adversely affect
the property, or delay or terminate the contract. SCS or USDI will then
carry out the appropriate mitigation measures.

(&) After mitigation is completed, SCS will cause construction to
be resumed (if the contract is federally administered) or recommend
resumption of construction (if the contract is locally administered).

(b) Nonproject construction. When properties that appear to be NRHP
eligible, as defined in §401.3, are discovered during nonproject
construction, SCS will request the participant to avoid further work that
might adversely affect the historic property. SCS will request the
participant to notify and consult with USDI or the SHPO to determine the
significance of the property and avoid any adverse effects on the
property.
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401.20

Obstruction removal

Open channel

Pipeline

Pond

Precision land forming

Raceway

Reclamation of surface mined land
Recreation area improvement
Recreation land grading and shaping
Road development

Sediment basin

Spoilbank spreading

Spring development

Streambank protection

Stream channel stabilization
Structure for water control
Subsurface drains

Surface drainage

Terrace

Underground outlets

Vertical drain

Waste storage and treatment development
Waste storage pond or structure
Waste treatment lagoon

Water and sediment-control basins
Waterspreading

Well

§401.21 Procedures for Consideving Historic Properties in Nonproject
Undertakings

A. Introduction

This appendix is designed to serve as general guidance for district
conservationists and other SCS field personnel and interested parties in
(1) determining when an SCS nonproject assistance activity may affect one
or more historic properties, (2) identifying the properties, and (3) deter-
mining what action should be taken if effects from implementation of
conservation practices and land treatment cannot be avoided.
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401.22

Appendix 111
Procaduras for Considering Historic Properties in Project Undertakings

The following flowchart outlines the SCS decision-making procsss to protect
historic properties in project undertakings:
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Part 401 - Archeological and Historic Properties (Cultural Resources)
401.23(d)

(d) a cemetary which derives its primary significance from graves of
persons of transcendent importance, from age, from distinctive
design features, or from association with historic events; or

(e) a reconstructed building when accurately executed in a suitable
environment and presented in a dignified manner as part of a
restoration master plan, and when no other building or structure
with the same association has survived; or

(f) a property primarily commemorative in intent if design, age,
tradition, or symbolic value has invested it with its own historical
significance; or

(g) a property achieving significance within the past 50 years if it is of
exceptional importance.

§401.24 Advisory Council on Historic Preservation
criteria of effect and adverse effect (36 CFR 800.3)

The following criteria is used to determine whether an undertaking has an
effect or an adverse effect.

(a) Criteria of Effect. The effect of a Federal, federally
assisted or federally licensed undertaking on a National Register of
Historic Places (NRHP) or eligible property is evaluated in the context
of the historical, architectural, archeological, or cultural significance
possessed by the property. An undertaking shall be considered to have an
effect whenever any condition of the undertaking causes or may cause any
change, beneficial or adverse, in the quality of the historical,
architectural, archeological, or cultural characteristics that qualify
the property to meet the criteria of the NRHP. An effect occurs when an
undertaking changes the integrity of location, design, setting,
materials, workmanship, feeling, or association of the property that
contributes to its significance in accordance with the NRHP criteria. An
effect may be direct or indirect. Direct effects are caused by the
undertaking and occur at the same time and place. Indirect effects
include those caused by the undertaking that are later in time or farther
removed in distance, but are still reasonably foreseeable. Such effects
may include changes in the pattern of land use, population density or
growth rate that may affect properties of historical, architectural,
archeological, or cultural significance.

(b) Criteria of Adverse Effect. Adverse effects on NRHP or
eligible properties may occur under conditions which include but are not
limited to:

(1) Destruction or alteration of all or part of a property;

(2) 1Isolation from or alteration of the property's surrounding
environment;
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